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Agency is the crucial element of the consignment relationship existing between a principal and a traditional factor; the 
consignee must have possession of the goods to be sold, the goods must be entrusted to the consignee to sell, the consignee 
must be engaged in the business of selling, and the consignee must be entitled to receive compensation for the services. 


Agency is the crucial element of the consignment relationship existing between a principal and a traditional factor, whereby 
the consignment is a special kind of agency involving the delivery of goods to one who may be a broker for the purpose of 


finding a purchaser for the goods. | The hallmark of the arrangement is the absence of an absolute obligation on the part of the 
factor, as consignee, to pay for the entrusted goods; the factor is not obligated to pay for the goods because the factor is not a 


buyer but only an agent for the purpose of finding a purchaser.” The factor is liable not to pay a price but to account for the 


proceeds of the goods when sold.” 


Possession and title. 


In a consignment to a factor, the possession passes to the factor, but the title remains in the consignor.“ The primary distinction 
between factors or commission merchants and other sales agents is that factors or commission merchants have possession of 


the sales goods and documentary evidence of title to them.” It is not essential that the property be consigned directly by the 
principal in order to make the consignee a factor.° However, it is essential that the consignee have the actual or constructive 
possession of the goods or merchandise which the consignee is employed to sell.’ It is a sufficient possession that the property 
is in the consignee's own warerooms,° or that the consignee holds the invoices and bills of lading representing the goods, so 


that the consignee has the power to acquire and deliver possession to the purchaser.” 
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Entrustment and power of sale. 


It is also essential that the goods are entrusted to the consignee to sell, 1° that the consignee is engaged in the business of selling or 


of buying and selling such goods and merchandise for others, |! and that the consignee is to receive compensation for services. i 


A person is not a factor who has no right, under a special agreement as a factor, to sell or dispose of property in the person's 


charge and has no control over it when it is in a condition for sale. ta 


Effect of labor on goods. 


A person to whom property is consigned for sale is nonetheless a factor because the consignee bestows labor on it before it is 


ready for sale.!* This is true although the character of the property is entirely changed. i 
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